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Dear Sir or Madam

Pennsylvania Farm Bureau Farm Bureau is pleased to provide comments to the

Environmental Protection Agency EPA regarding the aforementioned draft TMDL for the

Chesapeake Bay Bay watershed and those areas of Pennsylvania that are considered to be

part of the Bay watershed Farm Bureau is a statewide general farm organization with a

membership of more than 50000 farm and rural families in the Commonwealth We are the

Pennsylvania state affiliate of the American Farm Bureau Federation AFBF

Introduction

At the outset we affirm and incorporate as part of our comments the comments that

were jointly submitted to EPA and to the respective Bay states by the American Farm Bureau

Federation and several other national and regional agricultural organizations AFBF et al in

response to the draft TMDL and Bay states proposed WIPs The comments by AFBF et al

raise numerous serious questions and objections relative to EPAs legal authority under the

Clean Water Act to impose types of requirements restrictions and sanctions that EPA
is

attempting to impose not only with respect to the draft TMDL but also with respect to EPAs

regulatory actions pursuant to President Obamas Executive Order on the Chesapeake Bay
and execution of its Consent Agreement with the Chesapeake Bay Foundation

The obvious design objective and regulatory effect behind EPAs recent regulatory

administration of the Chesapeake Bay is to exercise direct federal regulatory control of

nonpoint pollution source activities and to federally direct the specific means and measures

that states are to perform in control of nonpoint source pollution and sanction states that do not

implement nonpoint source pollution control programs in a manner that conforms to EPAs

expectations As aptly noted by AFBF et al in their comments the federal Clean Water Act

expressly and extensively limits EPAs authority to directly regulate individual nonpoint source

activities and EPAs authority to directly regulate states management of nonpoint source

control programs
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recognized that getting the final product done right was more important and more

environmentally effective than completing the work under an artificial deadline

We offer the following comments more specific to the draft TMDL and Pennsylvanias

proposed WIP

1 The period for development of Pennsylvanias WIP was drastically too short

Even with optimum knowledge personnel and technical resources completion of a

viable and acceptable plan to transform prevailing values and practices in pollution control

within the area of the size of the Pennsylvania Bay watershed is a daunting task So far

states have been provided far less positive and constructive support from EPA to complete this

task within the time frame EPA established
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adjustments when pollution reduction can be achieved in a more efficient and less onerous

way

2 There are still significant shortcomings with the Chesapeake Bay Model

The Chesapeake Bay Model has gone through numerous revisions over the past

several years Still many analysts have serious concerns over the accuracy of the Model to

reflect and measure real world conditions of pollution occurrence And few facets of the Model

have been subject to experience verification that should have occurred to measure the Models

accuracy

The continuous revision of the Model that has taken place over the past few years also

makes

it

difficult for states and stakeholders to make the type of decisions in committing capital

and resources needed to carry out the states WIP Many projects for pollution reduction

involve the commitment and financing of tens of thousands of dollars or more to implement

The frequency of changes recently made not only discourages decisionmakers

in having

confidence in the Models reliability I
t strongly suggests to those who finance pollution

reduction projects and those who rely on these projects for regulatory compliance that

investment in these projects is risky

We also believe there are several categories of best management practices for pollution

control and reduction that are not currently recognized and credited in the Model and that

should be The most recent research continues to make a strong scientific case that legacy
sediment

is a major factor in nutrient and sediment pollution in Pennsylvania

Finally we must express strong objection to the Models failure to recognize any

environmental credit for implementation of cover crops in areas which any winter manure

application is performed We believe that such discrediting in

the Model is not scientifically or

agronomically defensible

3 EPA provided inadequate administrative and technical assistance in development of

Pennsylvanias WIP

Throughout the past several months DEP and Pennsylvania stakeholders have been

meeting in an active and earnest effort to devise its WIP Critical to Pennsylvanias ability to

make reasoned decisions on proposals for programs to be incorporated in

the WIP was the

ability of stakeholders to analyze the impacts of various proposals in the Model

Contrary to what stakeholders were led to believe EPA has been made little effort so

far to provide the type of technical assistance needed to perform this analysis in a timely or

meaningful way Stakeholders have been virtually making blind guesses in predicting the mix

of feasible best management practices that will have the greatest environmental returns in

EPAs Chesapeake Bay Model And the period of turnaround for measuring the Models

effects of stakeholders blind guesses has been unsatisfactorily slow Pennsylvania and the

Bay states continue to be largely left in the dark in their effort to devise an environmentally

sound and economically viable implementation plan through analysis of the Model



4 EPA has provided no meaningful guidance or constructive feedback in response to

proposals offered in the course of WIP development

EPA has provided little meaningful or concrete feedback to more specific measures for

pollution control within Pennsylvanias agricultural sectors that DEP has proactively proposed

and offered for consideration And what little feedback DEP has received has been

predominantly negative and largely devoid of practical or feasible recommendations to

address EPAs concerns

5 EPAs expectation that states must provide reasonable assurance today that they

will fully and timely meet every phase of their WIPs goals and objectives is

unreasonable

In its effort to save the Bay EPA must also strive to preserve the livelihoods of those

who work and reside in the Bay watershed Reasonable assurance does not and should

not mean absolute assurance and EPA should apply a standard that is much more

pragmatic and realistic of political and economic uncertainties than it appears to be applying

6 Extent of pollution control measures being performed in Pennsylvania is understated

in the Model and EPA has so far failed to provide a reasonable means for reporting and

crediting of those activities
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prohibitive methodology of personal inspection and verification of vast acreage of farmland by

qualified individuals

EPA needs to recognize more feasible and flexible methodologies for reporting and

capture of agricultural best management practices in the Chesapeake Bay Model than those

suggested so far

EPA has not offered any meaningful analysis of the effect of full achievement of legal

compliance on farms will have

in attaining nutrient and sediment reduction in the Chesapeake

Bay Our analysis of the Chesapeake Bay Models measured effect of full legal compliance by

all Pennsylvania farms would indicate that full compliance would only attain modest reduction

in nitrogen phosphorus and sediment pollution
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8 EPAs preoccupation with imposing federal permitting requirements on all farms

is

counterproductive to environmental quality

EPA seems to be preoccupied with regulating all of Pennsylvanias animal farms as

Concentrated Animal Feeding Operations CAFOs and requiring all Pennsylvania farms to

obtain National Pollutant Discharge Elimination System NPDES permits as a condition for

farm operation Frankly this is regulatory overkill Most smaller family farms cannot afford the

thousands of dollars of additional costs they will absorb to attain the services needed in the

formal presentation and approval of NPDES permits And these additional costs will

unnecessarily divert monies that could be otherwise used to carry out environmental practices

identified

in manure management and soil conservation plans

We believe the marginal environmental benefits to be attained under a directive for

NPDES permitting of all animal farms does not justify the commitment of the high costs that

Pennsylvania farmers would need to incur

9 Federal standards for nutrient credit trading should not contradict the rules and

standards already established under state programs

As EPA is aware Pennsylvania has established a state program for trading of nutrient

and sediment credits This program is currently in operation and numerous transactions for

trading of credits have already been made Pennsylvania and its stakeholders worked

effectively and cooperatively in the creation of this program and the formation of the governing
rules of nutrient trading to facilitate participation by potential buyers and sellers and encourage

programs and practices for overall reduction in nutrient and sediment pollution

Farm Bureau strongly believes that Pennsylvanias nutrient trading program is a

legitimate and viable program that will provide significant future opportunities for

implementation of economically and environmentally effective programs among public and

private sectors in the Bay watershed However for this program to be successful both buyers

and sellers of nutrient trading must have high confidence that todays governing rules for

generation of tradable credits will not be generally compromised in

the future or compromised

by application of special rules Those who must rely on purchase of credits to attain legal

compliance will not be willing to make the significant commitment of money to purchase credits

if they fear the rules might be changed to make their credits unusable And those who may be

able to generate credits through best management practices will not be willing to incur the

significant costs necessary to implement these practices if they fear the rules might be

changed to reduce or eliminate the credits that may be generated

We have concerns from EPAs recent administrative activities and communications that

Pennsylvanias nutrient trading program will be seriously compromised under EPAs future

demands of this program We particularly are concerned that EPA might try to unilaterally

superimpose unworkable nutrient trading rules excessive prerequisites for trading and dismal

limitations in the number of tradable credits to be generated from best management practices

Where trades have already occurred and credits pursuant to trades have been

legitimately generated under Pennsylvanias current trading rules those credits purchased and

relied on by the purchaser must be given full faith and credit toward the purchasers regulatory

compliance regardless of any future changes in trading rules and standards
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We are also seriously concerned with EPAs consideration to impose additional

threshold requirements for attainment of TMDL loadings by individuals land use sectors and

regions as a prerequisite for generation of tradable credits from best management practices

These requirements would soundly discourage participation in nutrient trading to achieve

regional nutrient and sediment reductions and will stifle proactive efforts to direct capital

resources toward environmental programs which can be fostered through nutrient trading

Conclusion

Pennsylvanias proposed WIP

is

the product of a reasonable and goodfaith effort made

jointly by the Commonwealth and Pennsylvanias public and sectors to devise a meaningful

and effective game plan for future nutrient and sediment reduction

in

the Bay watershed

Especially given the severe time constraints to develop and submit the Phase 1 WIP and the

serious lack of guidance or meaningful assistance provided by federal officials in its

development we believe Pennsylvanias WIP will effectively move Pennsylvania toward the

nutrient and sediment reduction goals that EPA would like to see accomplished by 2025 And

we and other stakeholders who assisted

in

the WIPs development sincerely believe that it can

be fully implemented without bankrupting public coffers and farm families

EPA has publicly stated that it wants to partner with Bay states in developing and

implementing effective implementation plans and milestones for pollution reduction To this

point we have seen little effort by EPA to work in partnership with states and affected

stakeholders in this effort

We have stated numerous times at public meetings held pursuant to Pennsylvanias

WIP that the process of developing a workable and effective plan is a trialanderror process

Basic common sense should cause EPA officials to realize

it is hardly possible to develop a

perfect and fully guaranteed plan to correct pollution ills of the Chesapeake within the

timeframe EPA has imposed upon states in finalizing their WIPs Sufficient time needs to be

provided to analyze ideas that are proposed and to correct or provide more detailed

information in response to perceived errors and deficiencies

In this regard we are disappointed by EPAs initial reaction to Pennsylvanias proposed

WIP and hope that EPA will act in the future more in

the spirit of partnership with

Pennsylvania will take a less onerous approach in administration of pollution control in the

Bay and will provide the type of constructive and technical assistance that states should have

had

in

the first place in

further revision of state WIPs

Sincerely

Q4Q•aw
hn J e

l

govern tal Affairs Counsel

William A eilson

Natural Resources Director
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